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COMMONWEALTH OF KENTUCKY 
BEFORE W E  PUBLIC SERVICE COMMISSION 

In the Matter of 

APPLICATION OF OWEN ) 
ELECTRIC COOPERATIIT, INC. ) Case No. 2011-00037 
FOR AN ADJUSTMEN” OF RATES ) 

ATTORNEY GENERAL’S POST-HEARING BRIEF 

Comes now the Attorney General of the Commonwealth of Kentucky, by 

and through his Office of Rate Intervention, and tenders the following post- 

hearing brief in the above-styled matter. 

On January 31, 2011 Owen Electric Cooperative, Inc. (”Owen” or ”the 

company”) filed its notice of intent to file the instant case seeking a change in 

retail rate design which the company claimed would be revenue neutral. On May 

6, 2011, Owen filed its application, which the Comrnission accepted into the 

record on May 31,201 1, after certain deficiencies were cured. Owen’s application 

is based on a historical test year ending December 31,2009. 

At a time when utilities and their customers are facing unprecedented cost 

increases,l Owen, which acknowledges that its financial condition is ”excellent,”2 

See, e.g., Owen’s response to AG 1-89 (c)( “Given the current environment with member 
financial stress resulting from the great recession, rising fuel costs, environmental compliance 
costs, etc, as evidenced by the recent filings at the Public Service Commission of the six major 
regulated power suppliers in the state, we expect wholesale power costs to increase 
dramatically.”) 
2 

condition is excellent;” and Witt cross-examination, Video Record [I/V.R.‘’] at approximately 
See Owen’s response to AG 1-7 (a): ”As shown in exhibit 12 of the Application, Owen’s financial 
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seeks to impose a radical rate design change3 which disincentivizes conservation, 

and perhaps more importantly, would vastly diminish the ability of its 

customers to reduce or limit the cost of their utility service. 

A. Owen’s Data Prove Sales Grew in the Past Ten Years; 
Sales Forecasts Show Continued Growth Trend 

The primary goal of Owen’s petition is a fundamental restructuring of the 

company’s rate design for its residential and small comrnercial classes such that 

most of the revenue collection is transferred from the variable energy charge to 

the fixed monthly customer charge. Owen’s petition, if approved, would thus 

shift the current rnix of its distribution-level revenue sourcing (excluding 

purchased power) from approximately 35% derived from fixed monthly fees and 

the remaining 65% from volumetric charges, to about 75%being derived from the 

fixed monthly charge and only 25% from volumetric revenue? While Owen 

claims that the average residential customer will not experience any increase, the 

same cannot be said for the very significant number of customers who consume 

less than the system’s average customer. 

Owen states in essence that implementation of a rate design that collects 

the preponderance of revenue from fixed monthly fees is necessary in order to: 

(1) protect its financial integrity against the risk of declining energy sales; and (2) 

16:02:40 in which the witness stated that last year Owen paid $750,000 in capital credits to its 
ratepayers. 

EKPC system, according to Mr. Stallons. V.R. at approximately 11 :50:00. 
Under its current rate design, Owen’s current member satisfaction rate is 86%‘ highest in the 

See Attorney General’s pre-filed written direct testimony of Glenn Watkins, p. 2, lines 17-20. 4 
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promote energy efficiency investments. 5 Ironically, Owen was making the same 

statements in its last rate case,6 when it stated it could not pursue energy 

efficiency unless it was allowed to increase its customer charge the full amount of 

its request, which the Commission granted in full.7 

However, the evidentiary record in the instant case fails to support 

Owen’s request for a stepped increase in its customer charge in the ultimate sum 

of $25 per month. Rather, the evidence establishes an entirely different story. 

Owen’s own records prove that its sales have not only been growing for most of 

the past ten (10) years, but are projected to continue that growth trend into the 

future. As depicted in Attorney General Hearing Exhibit-1, Owen’s own 

historical data proves there that there has been no decline in usage per 

residential customer.8 Furthermore, the Company’s response to AG 1-79, p. 7, 

column 7, which depicts Owen’s forecasted usage as far as 2030, indicates a 

significant growth in MWh usage for the residential class from 2010 - 2030.9 

Therefore, Owen cannot cite to any data supporting its claim that it is facing a 

risk of declining energy sales. 

See, e.g., Stallons Testimony, pp. 2, 5; Owen’s Response to PSC 1-8 (Mark Stallons responding); Adkins 
Rebuttal Testimony, p. 6; Purvis Rebuttal Testimony p. 4. 
‘See Stallons testimony, Case No. 2008-00154, pp. 4-5,8. See also, V.R.., Case No. 2008-00154, in which 
Mr. Stallons acknowledged Owen was not submitting any new DSM programs in that case (V.R. at 10:34 
a.m.); that he was not familiar with Kentucky‘s DSM statute (V.R. at 10:35 a.m.) and did not know that 
Kentucky utilities could submit energy efficiency programs under which they can capture their costs, a 
portion of lost sales revenues, and a monetary incentive for participating in such programs (V.R. at 10:36 
a.m.); and that Owen would likely file with the Commission proposals for new DSM / conservation 
programs (V.R. 10:41 a.m.). 

amount of the revenue increment Owen sought in that case. 
* See also V.R. at 16:07:40 through 16:08:15. 

Case No. 2008-00154, Final Order dated June 25,2009. The Commission, however, did not award the full 7 

V.R. at 16:09:45 through 16:11:04. 
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Owen is apparently relying on sales figures for 2009, which plainly show 

unusually low consumption, so much so that 2009 is clearly an outlier compared 

with most other years depicted in AG Hearing Exhibit-1.10 A pertinent portion of 

that exhibit is attached below for reference: 

Year 

2002 
2003 
2004 
2005 
2006 
2007 
2008 
2009 
2010 

- 
Single Family (Class 30) 
m Bills * AVE.US 

569,383,232 
571,114,93 1 
601,13 6,933 
641,206,593 
627,554,600 
688,674,014 
681$05,245 
662,073,036 
718,357,600 

444,674 
461,116 
479,559 
497,350 
5 12,696 
523,715 
529,421 
533,011 
534,884 

1,280 
1,239 
1354 
1,289 
1,224 
1,315 
1,2&7 
1,242 * 
1,343 

This outlying period of reduced sales may, in fact, be the exact reason why 

Owen chose a 2009 historical test year, relying on data derived two years ago. 

Many utilities around the nation experienced a significant decrease in sales 

during 2009, due in large part, if not primarily to the economic downturn. The 

use of a two-year old test year, especially one with data which markedly veers 

from a utility’s actual sales trends is patently unreasonable, represents a 

significant departure from rate filings brought before this Cornmission, and 

should be called into question, if not outright disregarded. 

l o  V.R. at 16:15:09 through 16:15:17. This exhibit is based directly on Owen’s response to AG 1-76. The 
entire exhibit is attached hereto as “Appendix A.” 
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In recent years, many utilities throughout the country which have sought 

a straight-fixed variable rate design (SFV) or other variations or aspects of 

decoupling allege they have a disincentive to encourage DSM programs, that 

sales volumes have been declining when in fact they have been holding steady or 

growing, and emphasize the importance of encouraging DSM programs while in 

actuality offering only token programs. This pattern of utilities seeking SFV or 

other aspects of decoupling was denounced in a resolution adopted by the 

National Association of State Utility Consumer Advocates, a copy of which is 

attached hereto as ”Appendix-B.” Owen’s testimony and responses to data 

requests in the instant case have generally fallen within this same pattern. 

Owen’s DSM offerings to date have been exceptionally minimal, at best.11 The 

Attorney General believes the Commission should not overlook this fact, as the 

General Assembly undoubtedly enacted the DSM statute to provide incentives 

for conservation and energy efficiency without the unnecessary need to engage 

in unprecedented steps to tinker with traditional rate design that has heretofore 

served the ratepayers and utility companies well for generations. Indeed, over 

the course of two successive cases, Owen has repeatedly claimed that it is subject 

to a ”throughput disincentive” (despite acknowledging that it owes a fiduciary 

duty to meet its ratepayers’ best interestsl2); that its sales volumes are at risk of 

declining; and that it emphasizes the importance of DSM, whereas its actual 

* Even for those few programs which Owen offers, customer participation levels have been insignificant. 
Moreover, Owen has yet to conduct any California tests of the programs it offers. V.R. beginning at 
approximately 14:41:53. 

See Company’s response to AG 1-40. 
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offerings illustrate mere token acceptance of the concept of a longstanding 

mechanism to achieve the conservation that Owen purports to encourage. 13 

The fiduciary duty Owen acknowledges it owes its customers - to act in 

their best interests - outweighs any other factor which Owen cites. In other 

words, an RECC that satisfies its fiduciary duty would not be selling any more, 

nor any less electricity than its member-owners require; hence any issue of 

throughput incentive in the facts of this case should be moot. The imposition of a 

SFV rate design would preclude the ability of Owen’s customers to control most 

of the amount of their utility bill, and would send inappropriate pricing signals 

which would enhance sales at the expense of conservation. Such results can 

hardly be said to meet the ratepayers’ best interests. Most importantly for 

purposes of this case, the evidentiary record fails to support the alleged need for 

the SFV rate design which Owen seeks, and accordingly should be denied. 

B. Owen’s Filing is Arguablv Not Revenue-Neutral for the Companv 
and Clearlv is Not Revenue-Neutral for its Customers 

Owen has further alleged that it is seeking no new revenues in the instant 

case, and that thus its filing is ”revenue neutral.”14 However, it is rates and not 

revenues that the Commission regulates. These regulated rates are determined in 

the simplest terms as revenues divided by billing determinants (KWH sales and 

number of customer bills). If KWH sales are low based on recent history as 

evidenced by the use of the 2009 data, the resulting rates are abnormally high if 

l3  During cross-examination, Mr. StalIons attempted to shift responsibility for the lack of DSM filings Erom 
Owen and instead blamed EKPC’s rate structure. V.R. at approximately 10:36:40. 
l4 Id. 
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revenues will be purportedly the same as Owen would appear to infer in its 

filing. To crystallize this point, under Owen’s rate design, the rates are based on 

abnormally low KWH sales. Consequently, because revenues will likely increase 

or remain the same as experienced in years before and after the 2009 test year, 

Owen’s distribution rates will remain abnormally high, if not unreasonable. 

Thus, it is questionable whether the rates are truly revenue neutral. 

The lack of revenue neutrality to Owen’s customers’ bills has been 

patently admitted in the company’s response to PSC 1-16, wherein the company 

acknowledged that as many as 26,000 residential customers and 1,100 small 

comercial customers could receive an increase in their bills. While the new 

rates may, or may not prove to be revenue neutral to the company, nonetheless 

Owen acknowledges that this would not necessarily be the case for more than 

one-half of its customers. In fact, 52.1% of residential bills would increase under 

Owen’s proposal, if approved and unless customers elect one of the alternative 

proposed tariffs.15 The residential cost savings to customers that Owen purports 

these alternative tariffs will have is simply a question that cannot be answered 

with certainty, especially for all those affected.16 

l5 Importantly, Owen’s initial notice to its customers of the rate case filing indicated there would be no 
impact on the average bill. However, the Attorney General objected to the adequacy of the notice and 
moved to dismiss the case, whereupon Owen agreed to re-notice the hearing with accurate information 
pertaining to the average increase on the bills. Despite the fact that Owen may have satisfied the minimum 
legal requirements regarding adequate notice, the question remains whether the ratepayers can accurately 
determine what impact, if any, the rate design changes will have on their bills and whether it would be 
advantageous to choose one of Owen’s proposed alternative rates. 
lG See Attorney General’s Pre-Filed Written Direct testimony, p. 3. 
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C. Owen’s Proposed Rate Increase is Anvthing But Gradual 

In Case No. 201 1 -00035,17 involving another RECC, Vice Chairman 

Gardner wrote a separate dissenting opinion in which he agreed with the 

reasonableness of the increase in distribution base rates, but dissented as to the 

allocation of the increase.18 The Vice Chairman opined that energy efficiency and 

DSM programs will play a critical role in maintaining low electricity bills. He 

further stated: 

”In the absence of substantial DSM and energy efficiency programs, 
I cannot support a rate structure which increases the cost of electricity 
to residential customers regardless of the amount of energy 
consumed, particularly those customers who are able to reduce usage 
through their own energy efficiency efforts.”lg 

In the instant case, Owen clearly lacks substantial DSM programs, 

contrary to the Commission’s demands in Owen’s last rate case, yet seeks to 

implement a rate design that greatly increases the fixed customer charge 

regardless of consumption. “he fact that Owen has failed to avail itself of any 

meaningful relief through the DSM statute is very telling. 

h another recent ruling, the Commission in Case No. 2011-00036 20 found 

that two special contract smelter customers were subsidizing the rural 

(residential) class by $13.5 million, but disallowed the smelters’ proposal to 

l 7  In Re: Application of Kenergy Corp. for an Adjustment of Existing Rates, Final Order dated Nov. 17, 

’* Id. at 9. 
l9 Id. at 9-10. 
2o In Re: Application of Big Rivers Electric Corp. for a General Adjustment in Rates, Order dated Nov. 17, 
201 1 (however, Big Rivers has filed a petition for rehearing which the Commission has granted, while 
K N C  has filed a separate appeal in the FrankIin Circuit Court, both of which are still pending at the time 
this brief was filed) I 

201 1, pp. 8-10. 
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remove l00Y0 of the subsidy in that case.21 In doing so, the Commission found 

that: "[sluch an action would be inconsistent with our long-standing practice of 

employing the principle of gradualism in moving toward cost-of-service-based 

rates . " 22 

Owen states that its proposed increase would occur only gradually 

through five (5) annual step increases. In its last rate case, Case No. 2008-00154, 

Owen obtained approval to increase its customer charge from $5.64 to $11.30, an 

increase of 100.35%. In the present case, Owen proposes to increase its customer 

charge from $11.30 to $15.00 in just one year, an increase of 32.74%. Over the five- 

year span of rate increases, Owen proposes to increase its customer charge from 

the current $11.30 to $25.00, an increase of 121.24Y0. Thus, if the Commission 

should approve the current application, Owen's customer charge will have 

skyrocketed from $5.64 when its 2008 rate case was filed, to $25.00 at the 

conclusion of the step increases in the current case -- a period of only eight (8) 

years -- a whopping 343.26% increase. This pattern of rapid, significant increases 

can hardly be said to be gradual; indeed, it more closely resembles radical growth. 

D. Owen's SFV Rate Design - is Designed To Eliminate its Risk 
and Will .Onlv EncouraPe Consumption 

Owen has repeatedly stated that the S W  rate design it seeks to impose is 

designed to incentivize the company to create energy innovation by offering 

21 Id. at 29-30. 
22 Id. at 30. 
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efficiency, conservation and demand response programs.23 Owen identifies 

several risk factors which it states will prevent it from offering such programs, 

among them: temperature fluctuations, fuel and construction costs, climate 

change legislation, and environmental regulations.24 Owen believes eliminating 

these risk items will leave it with a stable revenue stream.25 

Owen is a monopoly service provider and its ratepayers are captive 

customers. Rate regulation is intended to be a substitute for competition, hence 

the enactment of KRS Ch. 278. This principle of regulation was designed to 

stimulate a utility to act as it would if it was in a competitive industry, i.e., to 

make a profit, or in the case of Owen maintain a reasanable TIER and continue 

its financial viability. In the event an adequate TIER is not met, KRS 278.190 

provides the remedy by allowing for an adjustment in rates. But Owen’s attempt 

to increase its customer charge to the excessive extent it seeks is tantamount to 

reimbursement ratemaking, and virtually guarantees that the company will earn 

its TIER. Such would represent a clear and indeed radical departure from 

generally accepted ratemaking foundations. Competitive entities do not have any 

such guarantees. Since regulation is supposed to be a substitute for competition, 

regulated entities should not receive guaranteed recovery of costs if such 

guarantees are not available in the competitive marketplace. 

23 Stallons testimony, p. 7. 
24 See, e.g., Stallons testimony pp. 7 and 12. 
25 Stallons cross examination, V.R. 12:Ol:SS through 12:02:10. 
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The regulatory compact under which Owen is operating dictates that the 

utility must provide safe, adequate and reliable service, and in exchange is 

allowed an opportunity to earn a reasonable TIER and return on investment, 

while the ratepayers are required to pay rates that are fair, just and reasonable 

and represent the lowest possible cost. Thus, the regulatory compact calls for a 

balancing of interests between a utility and its ratepayers with both benefits and 

detriments to be shared in an appropriate manner. An imbalance occurs when all 

of a rate increase is placed on the customer charge because the company virtually 

eliminates its financial risk while the ratepayer is trapped with a bill over which 

he has virtually no control. Owen’s SFV rate design thus clearly rewards the 

company by freeing it from risk to the greatest degree possible, but it transfers 

that risk to the ratepayers. 

Stated another way, the company would be guaranteed its income 

regardless of whether its management operates the company in a manner 

prudent enough to provide safe, adequate and reliable service at the lowest 

possible cost. Under Owen’s current regulatory compact, an increase in costs in 

any one area should stimulate cost cutting elsewhere as the Company strives to 

attain its TIER goals. However, this crucial incentive will be abolished if the 

customer charge is increased to the levels Owen seeks, and will essentially 

render KRS 279.190 a nullity as applied to the company for the foreseeable 

future. 
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While Owen’s financial position would doubtlessly be dramatically 

improved under its proposal, its customers, however, would be forced to bear 

costs incurred by an Owen management team freed of its responsibility to avoid 

imprudent costs. In practical terms, it is axiomatic that customers dictate how 

much energy will be used, not the utility. Flattening electric rates to make them 

more closely resemble cable television rates eliminates the incentives consumers 

need to conserve. Indeed, as pointed out in the Attorney General’s pre-filed 

testimony, the SFV rate design’s ultimate result is to send price signals designed 

to increase consumption26 Absent incentives targeted to customers as well as the 

utility, the cause of energy efficiency which Owen is correct to trumpet so 

strongly will simply not be accomplished. 

The fact that customers need to be incentivized was recognized in EKPC’s 

’Wholesale Cost of Service Analysis and Rate Design” report, where it was 

stated that decoupling, which includes SFV rate designs such as that which 

Owen seeks to impose in the instant case, ”. . . would also diminish the incentive 

from the customer’s perspective to participate in energy efficiency prograrns.”27 

The report goes on to state that ”[albrupt departures from historical rate 

structures and policies should be avoided,” and that ”. . . rate designs should 

promote the efficient use of energy and capacity by providing appropriate price 
, 

26 Attorney General’s Pre-Filed Testimony of Glenn W a t h s ,  pp. 9-10. 
27 Owen’s Supplemental Response to AG DR 1-16, E D C ’ s  “Wholesale Cost of Service Analysis and Rate 
Design,” Bates stamped pages 384-385 of 449. 
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signals.”28 Clearly, Owen’s customers, if forced into a risk-shifting SFV rate 

design, would have no incentive to participate in DSM programs. Such a design 

would just as clearly constitute a marked departure from the recommendations 

in EKPC’s report which cautioned against abrupt changes which fail to provide 

appropriate price signals. 

Finally, the Commission itself has repeatedly advised utility customers, in 

public meetings and on its web site, that the most effective way to lower utility 

bills is to conserve. For example, Commission staff made several public 

presentations to customers of another electric utility in which staff appropriately 

emphasized the importance of canservation.29 Under Owen’s proposal, however, 

any monetary savings resulting from customer conservation would, by 

definition, be vastly diminished and would consequently fail to yield the same 

level of savings that could be achieved under a traditional rate design in which 

the preponderance of the utility’s costs are placed in the energy charge 

component. The goal of empowering customers to conserve in order to save is a 

fundamental principle that the Commission and consurner advocates, like the 

Attorney General, must address as affordability of utility services is rapidly 

Id. at Bates stamped page 38 1. 
29 %e slide presentation given by Kentucky Public Service Commission Staff on or about March 10,201 1, 
entitled “IJnderstanding Your Electric Bill,” copy attached hereto as “Appendix C”; see especially sIides 
30-36. 
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becoming a major issue -- if not the most important issue -- for the 

Commonwealth’s utility customers.30 

Customer-initiated conservation in reaction to appropriate price signals is 

currently, and will always remain the most efficient means of conserving energy. 

As utilities engage in more and more DSM and EE programs, their rate base 

grows, allowing them greater returns than if they had never engaged in the 

programs. Ideally, conservation costs for ratepayers should offset the programs’ 

costs. However, the notion that DSM and EE programs alone, without actual 

customer-initiated conservation, can both reduce consumption and save 

customers money will not likely occur. Under any regulatory approach in which 

DSM is the sole or even primary means of conservation, customers would likely 

end up paying more because program costs could easily outweigh conservation 

savings. Such a result cannot be allowed to occur given the enormous cost 

increases of a truly fixed nature (eg., environmental, fuel, and potential costs for 

construction of new generation) that ratepayers will soon be forced to bear. 

Owen has repeatedly stated that when the company is ”freed” from its 

existing rate design, it will be able to pursue significant efforts designed to yield 

efficiency and conservation - yet it has failed to produce any sort of 

quantification of any such alleged savings. The record is void of any nexus 

between SFV and conservation-initiated savings. Indeed, Owen’s attempt to do 

30 The number of Owen’s customers receiving LIHEAP assistance has increased dramatically, up 54.3% 
increase from 2008 to 2010. Source: Company’s response to PSC 1-1 1 (a). 
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so flies in the face of other utilities which have been able to achieve Conservation 

through DSM and EE programs without resort to the radical departure from 

traditional cost of service studies and rate design which Owen seeks to employ. 

Owen’s attempt to shift its business risks to ratepayers will increase the 

company’s sales and rate base while throwing conservation out the window, 

adding insult to injury in such financially trying times. 

E. Owen’s Proposed Optional Residential Rate Structures Should 
be Rejected or Significantly Revised 

As an alternative to its SFV rate design, Owen is proposing three seasonal 

time-of-use (”TOU”) rate schedules, as well as an inverted usage block schedule. 

Owen’s proposed customer charge for the TOU schedules is $25. This cost is 

excessive, does not comport with gradualism, and as set forth above, is another 

attempt to free the company of risk it normally would bear and transfer that risk 

to its customers. Accordingly, the Attorney General believes the customer charge 

for the TOU rates should be reduced to a range of between $11.30 to $17.00 per 

month .31 

Owen’s proposal to employ an optional inverted block rate structure is 

directed toward customers who use less than 500 K W  monthly. This structure 

is inappropriate for the following reasons. First, customers in this category have 

high load factors because they rarely use air conditioning. Inverted block 

structures are generally not very effective in cases such as Owen’s proposal in 

31 See Attarney General’s pre-filed direct testimony, p. 17. 
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which the average and marginal cost of providing service to the eligible 

customers increase as KWH usage increases. Such a design will not be very 

efficient when, such as here, it is targeted to customers with high load / low 

usage characteristics.32 Second, the proposed fixed monthly customer charge 

of $15.78 is excessive and should not exceed $11.30. Third and most 

importantly, Owen’s proposed energy charge for the first consumption block 

of 0-300 KWH does not even meet the company’s variable cost of providing 

energy.33 Ironically, Owen would thus have the Comission approve a rate 

with a built-in subsidy -- a result that is untenable and that should not be 

allowed. 

From a general perspective, inclining block rate structures have 

significant merit when applied across entire customer classes. Additionally, 

such measures have the potential to yield major conservation and efficiency, 

when applied in an otherwise appropriate manner. The Attorney General 

encourages Owen to consider re-filing the inclining block concept for 

application across the entire residential class in a manner designed to 

encourage conservation and efficiency. 

32 Id. at 17-18. ’’ Id. at 18. 
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F. Owen’s Bonus Plan Should Not be Recovered in its Rate Base to the Extent 
it is Based on the Companv’s Financial Performance 

As established in responses to data requests and during cross-examination 

during the evidentiary hearing, Owen maintains a bonus incentive plan which is 

based in part upon the company’s financial performance.34 Details regarding the 

company’s performance plan were established in Case No. 2008-00154, in the 

company’s response to PSC 2-27. Owen’ witness Witt acknowledged that the 

plan continues in force through the present time.35 

However, the Commission has a well-established precedent that 

performance incentive plans based on the financial performance of the company 

should not be included in rate base. In Union Light Heat & Power Company’s 

(”ULH&P”36) 2005 base rate case, Case No. 2005-00042, the Comn?ission 

disallowed 100% of that utility’s LTIP incentive compensation that was entirely 

based on Total Shareholder Return performance. The Cornmission also 

disallowed portions of ULH&P’s AIP incentive compensation program to the 

extent that the AIP program was based on corporate financial Performance goals. 

In the three ULH&P base rate cases37 prior to Case No. 2005-00042, the 

Commission disallowed 100% of ULH&P’s incentive compensation expenses 

based on its finding, among other things, that the corporate performance goals in 

ULH&P’s incentive compensation plan placed more weight on the interest of 

34 See company’s response to AG 1-56; see also Case No. 2008-00154, company response to PSC 2-27, p. 1 
of 2. 

36 N/k/a Duke Energy of Kentucky. 
37 Case Nos. 2001-092,92-346 and 91-370. 

V.R. from approximately 15:59:40 through approximately 16:03:45. 3 5 
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shareholders than customers. In addition, while the Attorney General in 

Kentucky American Water Company’s (”KAWC”) 2004 rate case (Case No. 2004- 

00103) recommended the disallowance of 60% of KAWC’s incentive 

compensation (representing the portion of KAWC’s incentive compensation 

program that was a function of the achievement of corporate financial 

performance goals), the Commission went further and disallowed 100% of 

KAWC’s incentive compensation expenses. 

Although those precedents involved investor-owned utilities (”IOUs”), 

the principle is even mure important in the case of RECCs, which as Owen has 

acknowledged owe a fiduciary duty to their customers to care far the latter’s best 

interests. Implementing a bonus program designed to incentivize workers to 

enhance the company’s bottom line clearly poses a direct conflict to Owen’s 

fiduciary duty. Other aspects of the incentive program, such as those based on 

worker safety levels, reliability and customer service clearly do meet the 

ratepayers’ interests and should be maintained. Accordingly, Owen should be 

required to remove those sums paid under the financial incentives portion of the 

program from its rate base, and should do likewise in its next base rate case. 

CONCLUSION 

Since Owen’s own data has established that its sales have grown over the 

past ten years, and are projected to continue that trend, no factual basis exists for 

the relief Owen seeks. The record also establishes quite starkly both that Owen’s 
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filing is not revenue neutral to its customers, and that the proposed increase in its 

customer charge, well in excess of 300’/0, is anything but gradual. 

In its last rate case, Owen claimed it needed to increase its customer 

charge as a prerequisite to offering more DSM programs and encouraging 

customer participation in such programs. Yet Owen’s continuing response is 

meager DSM offerings with uninspiring customer participation levels. Owen’s 

proffering of identical arguments over two successive cases while both failing to 

initiate the promised changes, and now seeking approval of a SFV rate design, 

should make it abundantly clear that Owen is attempting to shift as much utility- 

business risk as it possibly can from the company to its beleaguered ratepayers. 

The Commission should not assist Owen in this endeavor. 

Imposing a SFV rate design would severely inhibit the ability of Owen’s 

ratepayers to limit the amount of their utility bills. Since affordability has rapidly 

emerged as the most crucial issue facing the Commonwealth’s ratepayers, now is 

not the time to impose a rate design which sends pricing signals antithetical to 

conservation. Massive new cost increases for environmental compliance, 

construction, and fuel volatility which Owen’s ratepayers are facing should 

clearly outweigh any need Owen believes it has to shift its risks. 

Owen has offered several alternative rate designs (TOU and inclining 

block) to its SFV design which it states could yield savings for eligible customers. 

Since only a veritable handful of customers around the entire Commonwealth 

have chosen TOU rates, there is no reason to assume, as Owen would have the 
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Commission to do, that the results on its system would differ in any significant 

manner. Further, it is quite ironic that Owen would fashion an inclining block 

design which contains a built-in subsidy for a segment of its customer base that 

rarely uses space heating or air conditioning. 

The Commission should take careful note that this is not a mere revenue 

stability case. There is absolutely no evidence that Owen’s revenues will not 

remain stable for at least the short-term. Moreover, Owen is always free to file a 

base rate case if it believes it needs additional revenue. 

Finally, the Commission should keep in mind that this case could pose 

far-reaching repercussions for ratepayers throughout the Commonwealth. 

Should the Commission in the instant case approve Owen’s request to earn its 

”profit” from its sales, then most if not all electric utilities will seek the same or a 

similar decoupling mechanism. Such a result would translate into ratepayers 

being forced to pay extremely high energy bills in the months when they are 

using very little energy, and will be subjected to even higher bills in the heating 

and cooling months when their efforts to conserve and lower their bills will be 

severely limited, if not utterly thwarted. 

In the event the Commission is still persuaded to grant any aspect of the 

relief Owen seeks, the Attorney General recornmends that the Commission 

consider the following alternative relief options: (a) a one-time increase in the 

customer charge of no greater than 30% above its current level; (b) decrease the 

proposed customer charge for the TOU rates to a range of $11.30 to $17.00 per 
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month; (e) strike the inclining block rate design; and (d) require the company to 

re-file this case no later than two (2) years from the date of the final order in the 

instant case to allow the Commission to review the relief requested in order to 

insure the Company is not over-earning. 

WHEREFORE, the Attorney General respectfully requests as follows: 

1. That the Commission: (a) DENY that portion of Owen’s request pertaining 

to the straight-fixed variable rate design; (b) grant that portion of the filing 

pertaining to the TOU rates, but reduce the proposed customer charge to a 

range of $1 1.30 to $17.00 per month; and (c) arder that the Company cease 

to include in its rate base the costs of that portion of its incentive-based 

compensation which is based upon the company’s financial performance. 

2. In the event the Commission desires to grant Owen’s straight fixed 

variable rate design, the Attorney General respectfully requests in the 

alternative that: (a) any increase in Owen’s customer charge for residential 

service be granted solely on a one-time basis, and that the customer 

charge not exceed a sum 30% greater than the current amount; (b) the 

company be required to re-file this case no later than two (2) years from 

the date of the final order in the instant case in order to insure that the 

Company is not over-earning. 
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Respectfully submitted, 

JACK CONWAY 
ATTORNEY GENERAL 

Je&&r Black Hans 
Dennis G. Howard I1 
Lawrence W. Cook 
Assistant Attorneys General 
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THE NATIONAL ASSOCIATION OF 
STATE UTILITY CONSUMER ADVOCATES 

RESOLUTION 2007-01 

NASUCA ENERGY CONSERVATION AND DECOUPLING RESOLUTION 

Whereas, the provision and promotion of energy effciency measures are increasingly 
viewed by state commissions as a necessary component of utility service; 

Whereas, many states are now encouraging rate-regulated utilities to adopt energy 
efficiency programs and other demand-side measures to decrease the number of units of 
energy each utility’s customers purchase fkom the utility; 

Whereas NASUCA has long supported the adoption of effective energy efficiency 
programs; 

Whereas recent proposals by rate-regulated public utilities for the initiation or expansion 
of energy efficiency measures have featured utility rate incentives or revenue 
“decoupling” mechanisms that guarantee utilities a predetermined amount of revenues 
regardless of the number of units of energy sold; 

Whereas, the utilities proposing decoupling measures seek guarantees fkom public 
utilities commissions that they will receive their allowed level of revenues; 

Whereas, these utilities justify this departure from traditional rate-making principles on 
the theory they are being asked to help their customers purchase fewer energy units from 
them by promoting energy efficiency measures and other demand-side measures, thereby 
reducing their revenues and, consequently, their returns to their shareholders, and that 
decoupling mechanisms compensate utilities for revenues lost due to conservation; 

Whereas, these utilities contend that because these measures reduce their revenues, they 
have a disincentive to encourage programs that aid their customers in purchasing fewer 
units of energy; 

V’hereas, historically, rates have been set in periodic rate cases by matching test-year 
revenues with test-year expenses, adding pro forma adjustments and allowing the utilities 
an opportunity to earn a reasonable rate of return on their investments in exchange for a 
stat e-pro tect ed monopoly; 

Whereas revenue guarantee mechanisms allow rate adjustments to occur based upon one 
element that affects a utility’s revenue requirement, without supervision or review of 
other factors that may offset the need for such a rate change; 
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Whereas, historically, rate-regulated utilities were not guaranteed they would earn the 
allowed return; rather, earnings depended on capable management operating the utilities 
in an efficient manner; 

Whereas, many utilities proposing revenue decoupling request compensation for revenue 
lost per customer, implying that sales volumes are declining, when in fact these utilities’ 
total energy sales revenues are stable or increasing; 

Whereas, there are a number of factors that may cause a utility to sell fewer units of 
energy over a period of time, including weather, changing economic conditions, shifts in 
population, loss of large customers and switches to other types of energy, as well as 
energy efficiency and other demand-side measures; 

Whereas many utilities have been offering cost-effective energy efficiency programs and 
actively marketing these programs for years without proposing or implementing rate 
incentives or revenue guarantee mechanisms such as decoupling, and have continued to 
enjoy financial health; 

Whereas past experience has shown that revenue guarantee mechanisms such as 
decoupling may result in significant rate increases to customers; 

Whereas some utilities have referenced the benefit of encouraging energy efficiency 
programs as a justification for revenue guarantee mechanisms without in fact offering any 
energy efficiency programs, indicating that the revenue guarantee mechanisms are 
attractive to utilities for reasons other than their interest in promoting energy 
conservation; 

Whereas past experience has shown that rate increases prompted by revenue guarantee 
mechanisms such as decoupling are often driven not so much by reduced consumption 
caused by utility energy efficiency programs, as by reduced consumption due to normal 
business risks such as changes in weather, price sensitivity, or changes in the state of the 
economy; 

Whereas utilities are better situated than are consumers or state regulators to anticipate, 
plan for, and respond to changes in revenue prompted by normal business risks, and the 
shifting of normal business risks away from utilities insulates them from business 
changes and reduces their incentive to operate efficiently and effectively; 

Whereas the traditional ratemaking process has historically compensated utilities for 
experiencing revenue variations associated with normal business risks; 

NOW THEREFORE NASUCA RESOLKES: 

To continue its long tradition of support for the adoption of effective energy efficiency 
programs; 
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And to oppose decoupling mechanisms that would guarantee utilities the recovery of a 
predetermined level of revenue without regard to the number of energy units sold and the 
cause of lost revenue between rate cases; 

BE IT FURTHER RESOLVED: 

NASUCA urges Public Utilities Commissions to disallow revenue true-ups between rate 
cases that violate the matching principle, the prohibition against retroactive ratemaking, 
the prohibition against single-issue ratemaking, or that diminish the incentives to control 
costs that would otherwise apply between rate cases; 

NASUCA urges State legislatures and Public Utilities Commissions to, prior to using 
decoupling as a means to blunt utility opposition to energy efficiency and other demand- 
side measures, (1) consider alternative measures that more efficiently promote energy 
efficiency and other demand side measures; (2) evaluate whether a utility proposing the 
adoption of a revenue decoupling mechanism has demonstrated a commitment to energy 
efficiency programs in the recent past; and (3) examine whether a utility proposing the 
adoption of a revenue decoupling mechanism has a history of prudently and reasonably 
utilizing alternative ratemaking tools; 

If decoupling is allowed by any state commission, NASUCA recommends that the 
mechanism be structured to (1) prevent over-earning and provide a significant downward 
adjustment to the utilities’ ROE in recognition of the significant reduction in risk 
associated with the use of a decoupling mechanism, (2) ensure the utility engages in 
incremental conservation efforts, such as including conservation targets and reduced or 
withheld recovery should the utility fail to meet those targets, and (3) require utilities to 
demonstrate that the reduced usage reflected in monthly revenue decoupling adjustments 
are specifically linked to the utility’s promotion of energy efficiency programs. 

NASUCA authorizes its Standing Committees to develop specific positions and to 
take appropriate actions consistent with the terms of this resolution to secure its 
implementation, with the approval of the Executive Committee of NASUCA. The 
Standing Committees or the Executive Committee shall notify the membership of 
any action taken pursuant to this resolution. 

Approved by NASUCA: 
Denver, Colorado 

Submitted by: 
NASUCA Consumer Protection Committee 

June 12,2007 June 1 1,2007 

Opposed: 
Ohio 
Indiana 
Colorado 
Wyoming 

Abstained: 
Massachusetts 
California 
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